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The Indian insurance sector is in the midst of its most significant structural shift since its re-
opening to the private sector in 2000. With the government’s landmark decision to allow up to
100% Foreign Direct Investment (FDI) in the sector, the once-cautious entry for global insurers
has transformed into an open invitation. This reform, moving beyond the 74% limit, is a critical
step towards achieving the vision of "'Insurance for All by 2047", promising an influx of capital,
technology, and global best practices.

However, for a foreign investor, the path to 100% ownership is not a mere procedural upgrade. It
is a multi-layered exercise involving intricate FEMA (Foreign Exchange Management Act)
structuring, a rapidly evolving IRDAI (Insurance Regulatory and Development Authority of India)
compliance framework, and a distinct set of commercial and legal challenges during deal
execution. Global players must move with precision, understanding that liberalisation does not
equate to simplification.

The Policy Imperative: Why the Door is Now Wide Open

India's potential in the insurance sector is undeniable, yet its current coverage is strikingly low
compared to global averages. The move to 100% FDI is fundamentally a capital and scale play,
designed to address the sheer magnitude of the uninsured population.

India’s Insurance Landscape: The Case for Capital Infusion

The data clearly illustrates the massive opportunity gap that only deep foreign capital can bridge.

Metric India (FY 2023-24) | Global Average | % of Global
(2023) Average

Insurance ~T% 53%
Penetration
(Premium as % of
GDP)

Life Insurance
Penetration

CS Sachin Kotian | Affluence Advisory Pvt. Ltd. | Website - www.affluence.net.in |Email - connect@affluence.net.in



http://www.affluence.net.in/
mailto:connect@affluence.net.in

Affluence Advisory Pvt. Ltd.
Unlock 100% Ownership: Your FEMA Compliance and M&A
Roadmap for Indian Insurance

Non-Life Insurance
Penetration

Insurance Density ~USD 800
(Premium per capita)

The policy reform aims to tackle this by:

Facilitating Full Strategic Control: Allowing foreigners to invest aggressively without the
constraint of finding matching domestic capital.

Enhancing Solvency and Stability: Providing the capital required for insurers to maintain
high Solvency Ratios, a core regulatory mandate.

Promoting Product Innovation: Enabling the deployment of global InsurTech solutions and
specialised product expertise (e.g., Catastrophe bonds, complex derivative products).

Key Policy Changes Driving the Opportunity

The government, through the proposed amendments to the Insurance Act, 1938, and subsequent
changes to the Foreign Exchange Management (Non-Debt Instruments) Rules, 2019 (NDI Rules),
is not just increasing a percentage cap. It is signalling a commitment to a truly open market.

Removal of the 74% Constraint: This eliminates the need for foreign promoters to find a
domestic partner for the remaining stake, allowing for greater strategic and operational autonomy.

Simplification of Conditionalities: The regulatory environment is being simultaneously
streamlined. This includes proposals to relax or remove conditions like the mandatory retention of
50% of net profits in general reserves for certain companies, and the deletion of the onerous
requirement for a high percentage of independent directors.

The Composite Licence Proposal: While not yet enacted, the proposal to allow composite
licensing (insurers to offer both life and non-life products under one entity) would be a game-
changer for capital deployment efficiency and operational synergy, further incentivising 100%
ownership.

The cumulative effect is a powerful magnet for long-term strategic capital, enabling foreign
parents to take full control of their Indian subsidiaries, recapitalize them easily, and drive
aggressive growth.
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I. FEMA Structuring: The Mandate of Fair Market Value (FMV)

While the FDI limit falls under the Automatic Route, the investment mechanism remains strictly
governed by FEMA, specifically the Foreign Exchange Management (Non-Debt Instruments)
Rules, 2019 (NDI Rules). The transition to 100% ownership primarily involves the acquisition of
the resident Indian partner's stake by the non-resident entity.

A. The Critical Challenge of Share Transfer Pricing

For a buy-out (transfer of shares from a Resident to a Non-Resident), FEMA rules are clear: the
price cannot be less than the Fair Market Value (FMV).

e Valuation Requirement: The FMV must be determined by a SEBI-registered Merchant
Banker or a Chartered Accountant using internationally accepted methodologies (e.g.,
Discounted Cash Flow or DCF).

The Control Premium Dilemma: The negotiated deal price must be at least the FMV. Since
a control premium is often paid, the valuation report must meticulously justify that the FMV
benchmark has been met or exceeded. Non-compliance is a serious FEMA violation.

B. Reporting and Post-Transaction Compliance

The Indian investee company must file the FC-TRS (Foreign Currency-Transfer of Shares)
form on the RBI’s FIRMS portal. Furthermore, any capital instruments issued by the now 100%
foreign-owned insurer to another Indian company constitute a Downstream Investment, which
must also adhere to sectoral caps applicable to the ultimate foreign parent.

Il. IRDAI: The Regulator's New Guardrails

The IRDAI remains the ultimate authority, ensuring that enhanced foreign control does not dilute
policyholder protection. The new 100% regime mandates a review of existing regulations
governing governance and solvency.

I11. Corporate Governance: Local Accountability vs. Global Control

While the strict mandates for "Indian Owned and Controlled" are largely relaxed, the regulator
will impose new guardrails focused on accountability and stability.

CS Sachin Kotian | Affluence Advisory Pvt. Ltd. | Website - www.affluence.net.in |Email - connect@affluence.net.in



http://www.affluence.net.in/
mailto:connect@affluence.net.in

Affluence Advisory Pvt. Ltd.
3 Unlock 100% Ownership: Your FEMA Compliance and M&A
; Roadmap for Indian Insurance

Compliance Requirement Impact Under 100% FDI regime

Resident Indian KMP At least one among the Chairman, MD, or
CEO is likely to be mandated as a Resident
Indian Citizen.

Dividend Repatriation Conditions for mandatory retention of net
profits are expected to be relaxed or
removed, improving capital efficiency.

Board Structure The majority of the board will likely be non-
resident, reflecting full control, but IRDAI
will strictly enforce Fit and Proper criteria.

Technology and Data Enhanced scrutiny on IT governance, cyber
security, and adherence to data localisation
norms.

IV. Deal Execution and M&A Dynamics: The Commercial Reality

The commercial challenge centers on M&A, primarily the buy-out of domestic partners in existing
joint ventures. The new FDI cap is a powerful catalyst for these transactions.

Navigating the M&A Minefield

1. Joint Venture Agreement (JVA) Exit: Rigorous legal review of legacy JVA clauses relating
to Put Options, Call Options, and pre-emption rights is mandatory. The buy-out must
comply with these contractual obligations.

. Regulatory Approval Risk: The acquisition of ‘control’ requires IRDAI’s prior approval.
This process is contingent upon demonstrating the acquiring entity's financial strength and "fit
and proper" status. Investors must factor in a significant lead time for this approval.

. Post-Acquisition Integration: Securing full control demands swift operational integration.
This involves migrating to global technology platforms (e.g., Al underwriting) while ensuring
strict compliance with local data localisation and regulatory norms.
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Strategic Takeaways and The Future Landscape

The 100% FDI reform is a pivotal moment, poised to trigger market consolidation and accelerate
product innovation through a massive influx of capital. For foreign investors, success hinges on
navigating the trifecta of regulatory discipline: FEMA pricing, IRDAI governance adherence, and
rigorous deal execution.

Pillar of Success

Key Action Point

Risk of Failure

FEMA Structuring

Ensure all share transfers (R
to NR) are priced >FMV;
meticulous RBI  FIRMS
reporting (FC-TRS).

Heavy RBI penalties for non-
compliance  with  pricing
guidelines.

IRDAI Compliance

Identify and appoint a resident
Indian  KMP/Director  (if
mandated);  prepare  for
stringent Fit and Proper
checks.

Deal delays or outright
rejection of the ‘change in
control application.

Deal Execution

Rigorously follow the JVA
exit clauses (ROFR/Put/Call
options); factor in a minimum

Costly litigation or failure to
secure full control despite
commercial agreement.

of 6-9 months for IRDAI
approval.

Final Verdict: The Tripartite Strategy for 100% FDI Success

The path to 100% ownership is open, but only through regulatory precision. Success in this new
era requires global players to demonstrate an unwavering commitment to mastering FEMA's
valuation mandate and executing M&A with contractual rigor. This is the opportunity to convert
policy liberalization into sustainable, high-growth market dominance.
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Disclaimer: This article provides general information existing at the time of preparation and we take
no responsibility to update it with the subsequent changes in the law. The article is intended as a
news update and Affluence Advisory neither assumes nor accepts any responsibility for any loss
arising to any person acting or refraining from acting as a result of any material contained in this
article. It is recommended that professional advice be taken based on specific facts and
circumstances. This article does not substitute the need to refer to the original pronouncement.
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